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- Editorial 


John Bradley Winslow 


The death of Chief Justice Joun B. Winstow of the Supreme Court of Wis- 
consin, on July 12, takes from the American judiciary one of the most distinguished 
figures of this generation. A service of nearly three decades on the Supreme Court 
had made it possible for the judicial system of that state to receive a deep and 
beneficent impress from his well-balanced and quietly commanding character. For 
the last thirteen years he was Chief Justice. He stood out rarely among the judi- 
ciary of the present day in that his mind was fully conscious of the spirit and needs 
of the times, and represented in the highest degree not only the orthodox technical 
knowledge of the typical judge, but also the keen insight of the publicist into the 
shortcomings of judicial administration and the readiness of the statesman to adapt 
the law to justice so far as the limitations of his office would permit. It is enough 
to say that if on each of our supreme benches could be found one judge possessing 
his attributes, the adaptation of law to justice would not continue to be the slow 
and disappointing process that it now is. It is a credit to the bar and the people 
of Wisconsin that they were willing to renew from time to time his opportunity to 
maintain at its high level of leadership the judicial qualities of their Court. His 
name must ever be held in reverence as filling the ideal of a modern American su- 
preme justice. 

Some years ago his name was considered at Washington for a vacancy on the 
Federal Supreme Bench; but the traditional rights of another circuit stood in the 
way of his selection. Had it been otherwise, Wisconsin’s loss would have been not- 
ably the nation’s gain. 

In his capacity as one of the founders and directors of the American Judicature 
Society, his name and influence assisted powerfully to advance the cause of improved 
civil justice. And his term in 1911-12 as president of the American Institute of 
Criminal Law and Criminology proved his equal understanding of the need for 
advanced thought and effort in that field. 

This brief notice of his passing cannot do justice to the scope and details of his 
work in the law. It is meant only to place on record here our tribute of admiration 
and gratitude for his personal influence and example as a gentleman, a judge, and 
a co-worker. 





John HT. Wigmore. 
ee 

The Commission on Constitutional Amendment and Revision of the State of 
Pennsylvania was considering the judiciary article, and especially the proposal that 
the courts of oyer and terminer and quarter sessions and general jail delivery should 
be subject to change or even extinction at the hands of the legislature. Some»few 
members thought that co-ordination of criminal jurisdiction would be needed in 
“the next fifty years,” the time which is impliedly set for the existence of the 
revised constitution. But an overwhelming majority were inflexibly opposed to 
giving the legislature an unwonted authority, although it was conceded by all that 
the section which permits the legislature to create new courts at will should be 
retained. 

We will confess to an inability to apportion the horror of change between 
justified fear of the Pennsylvania legislature and inherent timidity of temperament. 
But certain specific statements challenge our comment. 
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One member voiced it thus: “What I covet and what I appreciate as a matter 
of value in government is stability. We do not want to start a sort of a structure 
which is built on gelatinous substances in order to make it flexible, and which 
will act this way and that way like a jellyfish on the surface of any angry sea. We 
want something like a lighthouse founded on a rock. . . .” 

Another member echoes this sentiment as follows: “I agree . . . that at 
this particular juncture in the history of the commonwealth and the world’s affairs 
we want to do everything we can to give stability to the courts.” 

And yet this desire to give stability to the courts, to found the judicial house 
upon a rock, solemnly opposes every effort of the friends of the unified court 
principle. 


The difference of opinion must depend upon a difference of vision. To one 
temperament existing institutions, being visible, are symbols of solidity; all else 
is deserving the jellyfish metaphor. 


One who reads the history of judicial institutions in many of our states must 
observe that they have at times more nearly resembled the jellyfish than the light- 
house founded on a rock. In nearly every state the judicial system is composed 
mainly of weak local fragments which are frequently contaminated. The lower 
fringe of the judiciary trails in the mire, even when the upper portion gleams 
among the constellations. (Metaphor once started is infectious.) The inherent 
weakness of our courts has obliged them to accept from legislatures every kind of 
procedural dosing. Not the strength of the courts, but the weakness of the legisla- 
tures, has permitted the growth of political sovereignty on the part of the courts. 


One who looks upon our typical decentralized judicial system as symbolized by 
the lighthouse founded on a rock should recall the inroads which have been made 
upon judicial power. Judicial tenure in most states is more brief and less secure 
than formerly. Judicial work is in most states underpaid. In nearly every state 
the judges have had to swallow every dose of procedure compounded by inexpert 
and irresponsible legislatures. New elements of jurisdiction are deliberately vested 
in tribunals standing outside what is known as the judiciary. Accustomed elements 
are stripped from an unprotesting judiciary and vested in “commissions.” The 
crowning insult of judicial recall has been added to short terms in a number of 
states and the whole country has rung with a clamor for the recall of decisions. 
In no other modern nation has the judiciary been scorned and criticised as in our 
states. 

One not skeptical of metaphor might be tempted to refer to the jellyfish as a 
symbol of a judicial system which has no head, no brain, no memory. But this 
would be unfair. It is only on the administrative side that the judicial system 
is rudimentary. On the strictly judicial side there is a fairly good organism. 

The proponents of sound administrative structure have the better argument at 
every point. If it were but a matter of argument the judiciary would quickly be 
givens the powers which it needs, and which will be given when responsible admin- 
istration is assured. But it is not argument that has to be met, but the inertia of 
accustomed notions. 


In come few city courts we have introduced to some extent the principles of 
unification and responsible leadership which our judiciary in general so greatly 
lacks. These are the strong courts of the country, the leaders in judicial admin- 
istration, the ones which have nothing to fear from profane hands. Nobody ever 
thinks of them as jellyfish. Nor yet as immovable granite houses. The metaphor 
for them is the staunch ship which steers her course from port to port. 
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A constitutional convention will assemble in Louisiana next March. The State 
Bar Association, which endeavored in 1915 to unify the courts of the state, has 
appointed a committee to resume this work, with Mr. Walker B. Spencer of New 
Orleans as chairman. Mr. Spencer was chairman of the former committee which 
formulated a very thorough and advanced plan for court organization. 





The Illinois Constitutional Convention appears to be badly mired. This is 
largely due to the determination of a strong group to put over a framed-up con- 
stitution which would have to be swallowed at a single gulp. Chicago has suffered 
outrageously from the present constitution. In order to get some unpopular meas- 
ures through the element in control trades upon the public’s desperate need for 
relief. Separate submissions would permit of progress; the unit vote is likely to 
result in disaster. 

The judiciary committee, at the end of six months, has formulated no report. 
The committee know precisely what is needed to give Chicago a great and success- 
ful court ; they know also what judicial politicians want, and they cannot harmonize 
these interests. Meanwhile Chicago is the greatest crime center in the world. In 
her Criminal Court the solemn imbecility of criminal procedure drivels on. For 
instance: one, William Bross Lloyd, was indicted in a state court on a charge of 
sedition. The case is sensational because the respondent is wealthy. Otherwise it 
is trivial. Lloyd is an eccentric whose opinions and actions would probably cause 
no stir in any other country. It has taken two months to get a jury. Twelve 
hundred prospective jurors were examined. Those selected comparatively early were 
kept under restraint for weeks. The respondent of course had the benefit of bail. 

Only an emaciated judicial system could stage such an outrageous affair. 
Only a feeble court could give such latitude to counsel. Lawyers demand that our 
institutions be venerated, but the jury system cannot long survive treatment which 
makes it ridiculous, as well as wasteful and cruel. 

In Canada a jury would be made up for such a trial as this in ten minutes, 
and of course it would be a far better jury in every way, one composed of citizens 
more typical and more capable. We prate about the sanctities of trial by jury and 
reduce the principle to imbecility through judicial administration. And while this 
thing is going on the judiciary committee of a constitutional convention shirks 
obvious responsibilities in order to preserve the “dignity” of courts which mis- 
represent the age and the locality. 





The annual report of the Pennsylvania State Bar Association contains a feature 
which might be adopted with great profit by similar associations. It is a list of 
addresses and papers submitted at all previous meetings. This index of titles and 
authors, though covering twenty-four years, takes only six pages. The various state 
bar association reports become depositaries of many really valuable papers which 
are virtually lost after a short time for lack of convenient indexing. 
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Cleaning Up Detroit 


Unified Criminal Court Makes an Unexcelled Record for Efficiency— 
Points Way to Solution of Great Crime Problem 


The JournaL for June contained an 
article about Detroit’s new unified crim- 
inal court and concluded with the predic- 
tion that the court would “show the way 
to a practical solution of the problems of 
criminal law enforcement, failure in which 
in nearly all American jurisdictions has 
been insidiously undermining our faith in 
law and government and all human insti- 
tutions.” 

When that prediction was made the 
writer thought that the new court should 
be given about six months to get under 
way and demonstrate its quality. But its 
success has been so emphatic in less than 
half that period that it is entirely safe 
now to tell what has been done. To any- 
body who is concerned for the success of 
municipal government it is one of the 
most exhilarating stories that has ever 
been told. Detroit, the fourth city of the 
United States, one of the greatest indus- 
trial centers in the world, having fought 
for several years a losing fight with mur- 
derers, pimps, robbers and yeggmen and 
all their hangers-on, unified her criminal 
court machinery and in a few weeks re- 
deemed her position by sending a proces- 
sion of rascals to the penitentiary and ter- 
rorizing the rest. 

Forty days after the new court tried 
the first robbery case the newspapers re- 
ported a reduction of robberies of fifty 
per cent. This is still too large, but prob- 
ably will be halved again in another sixty 
days, and before snow flies Detroit will 
be ready to compare police data with the 
most law abiding cities in the country. 
The change is swift and dramatic, but it 
is based on such substantial facts that 
there is no reason for hesitation in telling 
of it. 

The Recorders Court for the city of 
Detroit, as reconstituted by the reform 
bill of 1919, has seven judges. The two 
former members, Judges Wilkins and 


Jeffries, remain; Judges Heston, Cotter 
and Stein, former police court judges, 
and Harry Keidan and Pliny W. Marsh 
were added by appointment of Gov. Sleep- 
er. The new court has complete trial 
jurisdiction as to all crimes and misde- 
meanors, including cases under. city ordi- 
nances, and also suits for the condemna- 
tion of property. It has a chief justice, 
chosen for one year by the judges, with 
power to control calendars and assign 
eases. Judge Keidan was made chief. 
The court was organized in the latter part 
of April. 
City at Bandits’ Mercy 

The great record of May and June was 
made in spite of some serious obstacles. 
One of the hold-over judges has been 
wholly incapacitated by illness and an- 
other has not been ambitious to see the 
new court succeed. The court began work 
with the jail full to bursting, the dockets 
crowded with appeals, the city in the grip 
of a real terror from banditry. During 
the winter there was an average of four 
hold-ups in every twenty-four hour period, 
and some nights there were as many as 
ten. These were mostly by organized 
gangs who had no fear of punishment. 
They held up merchants in lighted stores, 
they held up automobile parties on the 
streets, they even entered homes and 
robbed while flourishing their pistols. 
Usually they employed automobiles stolen 
for the purpose, one of their number 
waiting around the corner ready to drive 
the gang to a new neighborhood. 

This was Detroit’s worst curse, but all 
kinds of crime thrived, indicating that 
the city had become the safe rendezvous 
for professional thugs. Safe-blowing was 
frequent; burglary commonplace; mur- 
der resulted frequently from the hold- 
ups, for the robbers did not hesitate long 
about shooting. 

The police of Detroit are probably more 








. 
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efficient than in any other large city in 
the United States. But they fought a 
losing game. It was hard to maintain 
their morale when the robbers and mur- 
derers regularly slipped through the slack 
meshes of the law. 

First, under the old regime, there was 
examination in the Police Court, with 
possibly several continuances. If the 
crook was held to trial in the Recorders 
Court he got out on bail and continued 
his depredations, while his lawyer man- 
neuvered for time. If the bail was not 
forfeited the alibi game was worked, and 
rarely did it fail, for criminal pals and 
criminal lawyers worked together. The 
courts were divided but the criminals 
were unified. 


Bond Sharks Squelched 


The fact that the new court inherited 
2,200 “dead” cases illustrates the flabby 
nature of the old machinery. The bail 
given in these 2,200 cases, if collectible, 
would probably pay the expenses of the 
new court for ten years; but it is worth 
less than bogus roubles. The bond-sharks 
and the straw bail bonds were among the 
worst features of the old regime. Other 
cities have tried in vain to cope with this 
evil, so what has happened in Detroit 
will be instructive history for them. 
There was a fortune to be made in this 
business, and the risk so slight that it 
was inevitable that it should flourish. It 
flourished in the shadow of the court 
house, in its very corridors. Not only did 
the bogus bail bond enable the criminal 
to escape the clutches of the law, but it 
worked a great hardship on a large class 
of petty offenders who were plucked to the 
tune of $40 or $50 for a day’s reprieve 
when they had no temptation to run 
away. A court which can in a few weeks 
reform such a vile situation deserves, if 
it never did more, to be known through- 
out the nation. 

One of the methods adopted to combat 
the bond sharks was the opening of a 
night court. The judges in turn take 
this session for three nights each, sitting 
from nine until one. It makes really too 


hard a day for any judge, adding fifty 
per cent after a long and nerve-racking 
forenoon and afternoon. The thing had 
never been done before. But it is worth 
while. It permits of arraigning all the 
misdemeanants picked up between noon 
and midnight. Many of these are “casu- 
als’ — normally law-abiding who have 
slipped from the narrow path. Some are 
the heads of families who would be dis- 
graced and might lose good jobs if held 
in jail over night. They formerly paid as 
high as $50 to a bond shark for a brief 
escape. 

The cases are sifted and some are final- 
ly disposed of by payment of a fine or by 
suspended sentence or by probation ; some 
are permitted to put up cash bail; some 
are released on their own recognizance. 

“Last night,” said Judge Marsh, “I was 
puzzled by the case of a woman shoplifter. 
She told a pitiful story of yielding to 
temptation, saying that she had a good 
husband and a six months baby at home. 
I was suspicious, for she might be a hard- 
ened thief. So I asked an officer how long 
it would take him to go to her address 
and investigate. ‘Half an hour,’ he said. 
So I told him to run out there, while I 
delayed the hearing. When he came back 
he said: ‘It’s all true about the baby, 
Judge, and he’s hollering like the very 
devil.” I considered that the woman had 
had enough warning, and [I let her go to 
her home.” 

But the night court does not entirely 
account for the vanquishment of the bond 
shark. His business is cut out from under 
him mainly because there are so few bonds 
that it is not difficult for the judge who 
supervises the work to prevent fraud. The 
fact is that the whole bond evil disap- 
peared the moment the sharks found that 
the new court would not tolerate these 
twin-brothers to criminals. Of course 
there are not nearly so many continuances 
as formerly. When the jail was combed 
out and the old cases disposed of it was 
possible to get to trial at once in misde- 
meanors, which constitute a large major- 
ity of the cases. 
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Crooked Lawyers Ousted 

This matter is related to the shyster 
lawyer evil. This gang of bloodsuckers 
was also terrorized. Most misdemeanants 
want a final disposition at once. Now they 
can get it. They know that no lawyer has 
any pull with any judge. Why then, if 
guilty, waste any money on a lawyer? 
For it is not legal services that the ac- 
cused ordinarily seeks—it is an immunity 
bath. The shysters that hang around 
criminal courts make their victims be- 
lieve that they have a pull with the judge, 
and they charge accordingly. 

The writer was more interested in the 
shyster angle than any other. He has sus- 
pected that a clean and powerful court 
would not tolerate these reptiles, but the 
facts were more emphatic than he had 
anticipated. The Detroit criminal de- 
fenders did not need to be disciplined to 
learn where they got off. They made no 
trouble from the beginning. The Chief 
Justice posted an officer in the court house 
corridors who watched all comers. The 
lawyer as well as the criminal accomplice 
was told to move on if he had no business 
with the court. The lawyers regularly re- 
tained adopted a scrupulous attitude 
toward the court. The old gang is tame 
and toothless. It is arranging to pick up 
a living in other ways. The old occupa- 
tion has nearly vanished. 

To return to the matter of bail, con- 
tinuances, and promptness. It is easy to 
see how by industry and vigilance, the 
calendar is kept clean on misdemeanors. 
But when and where has there ever been 
promptness in the disposal of felony 
cases? Perhaps occasionally because of 
fear of lynching. Well, this is the way 
they are doing it in Detroit: prisoners 
are given their first arraignment on war- 
rant in Judge Cotter’s court during the 
forenoon. Those who plead guilty and 
those who plead not guilty but waive ex- 
amination, comprising a large majority 
of the total number, are arraigned on the 
prosecutor’s information before Chief 
Justice Keidan at four o’clock in the 
afternoon of the same day. The Chief 


Justice takes up these cases at a time 
which will not interfere with a trial, but 
at any rate they are taken care of before 
afternoon adjournment. Those pleading 
guilty are sentenced. The others are 
asked if they want a jury trial. Most of 
them waive jury trial and get their hear- 
ing forthwith. The guilty receive sen- 
tences calculated to be deterrent, but any 
circumstance favorable to the accused is 
given due weight. The writer listened to a 
few of these hearings and in two cases 
Judge Keidan directed a withdrawal of the 
charge of larceny from the person and a 
charge of simple larceny as a substitute. 

Every man who pleads not guilty is 
told that he can have counsel at the ex- 
pense of the court if he is hard up. Of 
course only a reputable practitioner is 
assigned. But usually the accused pre- 
fers to tell his story and take what the 
judge considers appropriate. Those who 
demand jury trial have their cases set for 
an early date, usually in a week or ten 
days, though there is no effort to hurry 
them if time is required for obtaining 
proof, 

The court refuses to play into the hands 


‘ of the shysters and the result is that this 


gentry is exceedingly cautious to avoid 
any suspicion of subornation, for convic- 
tion would mean disbarment at least. 


Prompt Action at Last 


When the defendant demands prelimi- 
nary examination on arraignment before 
Judge Cotter in the forenoon, he will be 
in Judge Stein’s court in the afternoon 
for examination. Of course a short con- 
tinuance may be necessary owing to a 
crowded docket, but ordinarily, if held for 
trial, he will be on trial before Judge 
Keidan or Judge Heston in less than two 
weeks. The facts are still fresh in the 
minds of the People’s witnesses; there has 
not been time enough for accomplices to 
buy them off or frighten them or spirit 
them away. So there’s a chance for a 
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square trial on the merits of the case 
every time. This promptness permits the 
state to waive preliminary examination 
regularly; the respondent, unless he be- 
lieves that he has a substantial defense, 
also waives, and a great deal of time and 
expense are saved. Still the defendant is 
given this opportunity to present his de- 
fense immediately before one judge sit- 
ting as committing magistrate, with the 
chance of getting off at once. He is given 
the chance to get his case successively 
before two judges of the court, for the 
one who conducts the examination will 
not sit in the trial. He is given the 
chance to ascertain what case the People 
can make at the outset, and so learn 
what proof will be required to meet it. 
There is no sacrifice of the rights of the 
accused. The only divergence from ac- 
customed criminal practice all over the 
country lies in the fact that the two func- 
tions, examining and trying, are now 
close-coupled so that no wide gap is left 
between for crookedness. There is no 
danger of an innocent man being rail- 
roaded to the pen, for the judges are 
alive to the possibility of mental irrespon- 
sibility. The court will in time institute a 
psychopathic laboratory in order to meet 
this contingency more completely. It’s 
only getting started now. 


Making Wonderful Record 


Finally, what is the result of this di- 
rect and commonsense procedure? It is 
best told probably in the record in one 
class of cases, a difficult kind. The Michi- 
gan statutes define “larceny from the per- 
son,” “robbery with a deadly weapon,” 
and “robbery with a deadly weapon and 
intent to kill if resisted.” 

This last is naturally one of the most 
difficult of charges to prove, especially 
against organized gangs who are prepared 
to swear alibis as needed. This is the 
crime which had got on Detroit’s nerves. 
Chief Justice Keidan took these cases for 
himself and devoted a good deal of his 
time to them in May and June. 

The first eighteen resulted in convic- 
tion. Number nineteen failed, but got a 


two-year sentence for carrying concealed 
weapons. Number twenty was convicted, 
and so on, day by day, until the docket 
was cleaned with a total of thirty-four 
convictions out of thirty-five cases. Any- 
body who realizes how hard it is for the 
police to get hold of these elusive and re- 
sourceful bandits will appreciate this re- 
sult and doubtless agree that there has 
never been anything equal to it in any 
American court. These were all contested 
trials. The State was represented in 
nearly all by Assistant Prosecutor Wil- 
liam H. Quaine, who never prosecuted 
before April 3, 1920. The jury panel 
was a good one. The police co-operation 
was excellent. There is glory enough in 
this record for all. Before the middle of 
July this class of cases had been cleaned 
up. In June there were only half as 
many robberies as in May. Life is get- 
ting safer in Detroit—for decent folk. 
The court act provides that a person 
convicted of a misdemeanor without a 
jury trial can demand a second trial with 
jury within fifteen days. This was in- 
serted because the former right to ap- 
peal from the Police Court with trial de 
novo in the Recorders Court was looked 
upon as a needed check against the preju- 
dice of the judge sitting in misdemeanor 
cases. It is a good feature. If a person 


‘ 


thinks he has been “soaked” he can be 
tried again by a jury of his peers. 

Some of the judges feared that this 
provision would result in a tremendous 
number of demands for retrial. It would 
no doubt, if the judges should abuse their 
powers. But the number is sensationally 
low—about one in three hundred. Under 
the old regime all of the real criminals 
appealed and gave bail, and either beat 
Only the easy marks, the casuals, stood 
pat. Now the tough guy is afraid to put 
the court to the trouble of trying him 
twice lest he come off worse the second 
time than the first; and straw bail is no 
longer available. 

In ways such as these the judges are 
reducing the volume of trials and the 
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length of time formerly wasted on them, 
so as to gain time for the orderly treat- 
ment of hundreds of routine cases which 
formerly were handled with heartless un- 
concern. The poor, the friendless, the ec- 
centrics are given a chance and the profit- 
taking tough loses his privileges. 

One of the important departments in 
any criminal court is that concerned with 
issuing warrants. This is the point where 
evil influence is exerted in many cities, 
and generally it is an unorganized func- 
tion. It is quite common for it to be 
exercised by magistrates who are notori- 
ously irresponsible. In the new court one 
judge has responsibility for this work. 
His authority is delegated to trusted and 
experienced assistants who occupy offices 
connected with his courtroom. Every re- 
quest for a warrant goes first to Mrs. 
McGill, a keen-eyed little woman of long 
experience. Often she is able to patch 
up the trouble without any arrest. Ad- 
joining her office is an officer of the police 
detective bureau, with two assistants, and 
many serious matters are referred to him. 
As an example of the cases deserving in- 
vestigation, in order to get sufficient 
proof, the officer spoke of fake renting 
agencies for negroes, which have been 
taking advance payments of $50 from col- 
ored people who need homes, and keeping 
the money. Often when there is a neigh- 
borhood quarrel and an application for 
warrants the officers comb the whole 
neighborhood and straighten the tangle 
without any arrests. 

The court has inherited a probation 
force of fourteen. It will soon launch a 
city-wide volunteer system, representative 
of all sects and classes. Each volunteer 
agent will have only a single charge at 
any time. Miss Knight is at present 
struggling with the women’s probation 
work with one volunteer worker on full 
time and one for two days a week. Her 
work supplements that of Judge Cotter, 
who handles domestic relations cases. 

Concentrate Traffic Cases 

One of the most important matters 
which confronted the new court at its 
inception was the enforcement of traffic 


regulations. Last year Detroit had over 
4,000 automobile accidents. One waiting 
for his name to be called, reads this news 
on a big banner’ behind Judge Marsh’s 
bench. Each day about 350 respondents 
appear in this courtroom charged with 
some offense against traffic ordinances, 
which are more severe than the state law. 

The thing which was most obvious 
when Judge Marsh began was that more 
severe penalties would have to be imposed. 
There was no virtue in safety first cam- 
paigns of the court was flabby. The fines 
in the week last preceeding his incum- 
bency amounted to about $400. The total 
was raised to about $3,500 in the first 
week. In May and June thie fines aver- 
aged about $15,000 per month. The facts 
of every individual case are brought out 
and judgment is rendered thereon, but 
very few fail to contribute. 

In May there were twenty-two fatal- 
ities attributable to auto traffic. In June 
the total was brought down to ten. 

It became apparent that fines alone 
would not accomplish alli that was needed. 
Judge Marsh adopted the policy of meting 
out a term in the House of Correction 
without option of a fine in every case in 
which a person was convicted of driving 
while intoxicated. Several thirty day 
terms have been imposed. This is pos- 
sibly the first instance of actual imprison- 
ment in this class of cases in any Ameri- 
can city. 

Michigan has a system of licensing 
drivers. The Detroit police examine ap- 
plicants and the secretary of state issues 
indeterminate licenses. The first thing 
that occurs when a policeman stops a car 
is a demand for the driver’s license. This 
furnishes complete address and identifi- 
cation, and if there is no license the driver 
is taken into custody. There are also 
chauffeurs’ licenses and trailer licenses. 
The police appear to make very explicit 
memoranda of each case so substantial 
facts are presented speedily in the court. 

Besides workhouse sentences for dan- 
gerous traffic violators it is possible to 
cancel the driyer’s license. The secretary 
of state can withhold driving privileges 
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for not more than one year. These two 
drastic penalties will doubtless be needed 
in time in every city, for the protection 
alike of those who ride and those who 
walk. 

A year ago there was agitation for a 
new jail. The old one was being cruelly 
crowded past all decency. Some prisoners 
were held for months awaiting trial, and 
one poor devil got lost for a year or more 
while in a cell. On October 1, 1919, there 
were 364 prisoners in a jail built to hold 
278. In the middle of July this year the 


number was brought down to 122. The. 


need for a new jail has vanished. 

It has already been told how the sen- 
tences of ten to twenty years for handits 
reduced robberies by one-half in a single 
month. The police keep a chart of all 
kinds of crime. At the end of June lar- 
ceny from the person had fallen from 
557 to 38, murders from 13 to 5; break- 
ing and entering business places from 118 
to 92; but burglaries of dwellings rose 
from 109 to 117. 

There are certain conclusions which 
appear reasonable even at this early stage 
of the court’s history: 

1. The unification of all criminal trial 


functions in a single court with an ad-— 


ministrative head is absolutely necessary 
to get efficiency. The only qualification is 
to add that the court might better be a 
division of a metropolitan court posses- 
sing all civil and criminal jurisdiction. 
That would permit of giving the judges 
a rest from time to time by assignments 
to easier work on the civil side. 
No Dirty Corners Left 

2. The objection raised to a unified 
criminal court, that to require its judges 
to participate in the mean and petty work 
of the police court would degrade the en- 
tire court, is absolutely exploded. There 
is nothing more degrading in enforcing 
traffic laws or trying assault and battery, 
hootlegging or vagrancy cases than in 
trying burglary, robbery or murder cases. 
All of this work is disagreeable and wear- 
ing on nerves; all of it is honorable in 
that it affords the only protection to the 
public and is surpassed by no other work 


in importance, either legally or socially. 
That these judges should receive $3,000 
less salary than judges trying civil causes 
is as silly as anything can be. On any 
basis of relative importance or difficulty 
the Recorders Court judges should receive 
higher pay than the Circuit Court judges. 

3. <A unified court with administrative 
leadership is self-respecting. It kills off 
the bond shark and straw bond evil im- 
mediately. These exist in other cities 
largely because of the gap between the 
lower and higher criminal courts. 

4. Such a court does more to wipe out 
the disgrace of shyster lawyers hanging 
around jails and court corridors preying 
upon prisoners and imposing upon courts 
than has ever been done by any other 
court or courts or by bar associations. 

5. With these evils abolished it looks 
very much as if our accustomed criminal 
procedure could be made to yield pretty 
good results. It has been blamed unduly. 
A prompt and competent unified court 
will not permit the scandals more or less 
common in most criminal courts; frame- 
ups, subornation and perjury become dan- 
gerous and uncommon, as they should be. 

6. Promptness not only results in far 
more convictions but it also saves the 
court a lot of work. It makes for pleas of 
guilty. It looks now very much as if the 
preliminary examination will be employed 
only for its most proper purpose, that of 
enabling an innocent person to escape 
trial. This saves the court a lot of work. 
The old distinction between felonies and 
misdemeanors is meaningless. Felonies 
should be tried within a few days from 
the time of commission. Prompt trials 
make for substantial evidence and good 
records which will discourage undeserved 
appeals. 

Now Up to Detroit Voters 

Detroit, which was rapidly getting to 
be as hopeless on the question of crime 
as any city in the country, is on the high 
road to decency and self-respect. The or- 
ganized and unified court idea, thus set 
to work for the first time in the country’s 
history in a criminal jurisdiction, has 
worked like a miracle. Of course oppo- 
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nents will say that it is a case of the new 
broom ; that the credit belongs to the new 
men who have taken hold so valiantly. 

As to this it must be noted that con- 
siderable credit is due to the new men, 
Judges Keidan and Marsh, but under the 
old system they could have done but little. 
Under the former plan Judge Keidan 
could not have made any higher record 
for convicting robbers than any other 
judge. The cases would have been muti- 
lated before they reached him. 

Of course it takes good men to get 
good results, but the big point is right 
here: even good men are thwarted by a 
bad system, while with a good system fair 
results can be obtained by average ad- 
ministrators. We have to take human 
limitations as they are and mould our 
institutions to them. And a system which 
permits of success attracts able men. One 
of the great curses of the police court has 
been the fact that strong men would have 
nothing to do with it, and this despised 
court has largely set the key for the en- 


tire field of crime and criminals. 

After getting on a high level once, as 
will be done in a few more months, it 
will not be possible for Detroit to slump 
io the old evils, even if the voters make 
mistakes at the polls. There is a chance 
of course, that bad selections for this 
bench may prevent it from reaching its 
full measure of success. There are al- 
ways large numbers of people who in- 
stinctively dislike law enforcement, even 
though they are not themselves violators ; 
there are many more who are easily fooled 
by political mountebanks. 

Five of the judges of the new court, 
including those who have stood together 
and,enabled it to do its great work, will 
be voted on this year. It is not likely that 
the people of Detroit will desert their 
faithful judges. And if they vote right 
they will find in a couple of years more to 
boast about than motor production or 
population gains; they will be able to 
claim the cleanest and safest city in the 
world. 


Bar Integration Indorsed 


Idea of a Self-Governing Profession Is Gaining Adherents—Constitu- 
tional Questions Arise—Proposal Made That State Associations 


Should Not Wait for 


Approval was given to the idea of in- 
clusive bar organization by the Michigan 
State Bar Association at the meeting held 
in Detroit in June. A committee was 
authorized to draft a bill and have it 
introduced in the next legislature and to 
include in the bill, if found to be con- 
stitutional, power on the part of the bar 
to admit to practice, to discipline and 
to disbar, subject to judicial review. The 
matter was brought to the front as a para- 
mount question by President Claude Car- 
ney, who devoted practically all of his 
annual address to this subject. 

The president’s address of Judge John 
C. Hogin to the Kansas State Bar Asso- 
ciation, assembled last March, was simi- 
larly devoted to the subject of bar inte- 


Explicit Authority 


gation. The Kansas Association authorized 
a committee to investigate and report 
a draft bill. A similar resolution pre- 
vailed at the meeting of the Iowa State 
Bar Association, held in June. It was 
submitted by Mr. James H. Trewin, a 
member of the Iowa Code Commission. 
The idea of carrying bar organization 
to the point that every lawyer will be 
given a voice in the government of the 
profession and so made to share in the 
responsibility, and of eventually ridding 
the bar of those few who are not fit to 
associate with their colleagues in such an 
integrated body, is on the march. It is 
true that this. idea has had a hard time 
getting horn. It often arouses the skep- 
ticism, or even the hostility, of the average 
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lawyer when first presented to him. But 
it has the good fortune of making a 
staunch convert of practically every law- 
yer who gives it a thorough hearing and 
who has no vested interest in disorganiza- 
tion and irresponsibility. 

It is a big idea, not readily compressed 
into a simple formula. It embraces finally 
every plan for making the profession what 
its most loyal friends would have it. It 
is founded on no single dogma. 

Those interested in the matter should 
read the addresses delivered by the presi- 
dents of the Kansas and Michigan State 
Bar Associations. At the Detroit meeting 
the question was raised whether the Mich- 
igan legislature could confer on the bar 
the power to admit members and the 
power to try and punish alleged offenders. 
The model act of the American Judica- 
ture Society is based upon the theory that 
the legislature has this power, although 
in some states, notably Illinois and West 
Virginia, the fact is probably the op- 
posite. In these states the bar is treated 
as an adjunct to the supreme court and 
subject exclusively to its control. The 
Nebraska State Bar Association has pro- 
ceeded on the theory that the legislature 
has plenary power over the bar, and there 
are legislative precedents for this theory 
in a number of states. , 

Where Supreme Court Controls 

The interesting question is presented of 
what can be done with the’bar integration 
programme in ,a state which stands on 
the constitutional theory laid down by the 
Illinois Supreme Court, which held in- 
valid an act of legislature on the subject 
of admission requirements. The Court 
alone, in Illinois, has the power to admit 
to practice. These questions then arise: 
I. Is this power essential to bar inte- 
gration? II. Can it be delegated ? 

I 

In attempting an answer to the first 
question it must be borne in mind that 
admission to the bar has long since ceased 
to be a small matter, either in theory or 
in practice. It involves a great deal of 
painstaking and technical work on the 


part of specially qualified lawyers acting 
as examiners. And however jealously the 
supreme court may guard the power to 
admit to practice, the part performed 
hy the justices themselves is necessarily 
slight and of a perfunctory nature. Over 
ninety-five per cent of the work must be 
done by the examiners acting under dele- 
vation from the court. This would indi- 
cate that an association of the bar could 
be empowered to do all that the bar 
examiners are now doing. Or the officers 
of an association could be; or a specially 
appointed committee. 

On the query whether the court would 
under proper circumstances acquiesce in 
such an arrangement, it may be observed 
that the examiners are lawyers and are to 
be presumed to be members of the associa- 
tion of the bar, and the association could 
select as its committee on admission the 
identical lawyers already chosen by the 
court as examiners. There is far stronger 
reason for presuming an easy comity be- 
tween the bench and bar than of presum- 
ing any hostility. 

It. is of course beyond argument that 
the final authority is well vested in the 
supreme court of the state. Our history 
has shown that under either theory (ju- 
dicial or legislative control of bar admuis- 
sions) everything depends upon the choice 
of examiners because it is they who make 
bar examinations the genuine tests which 
they should be, to prevent them from being 
farcical, as was the case in many states 
before the power was centralized. 

The idea of control of admission, or a 
practical participation in the function, by 
the bar itself, does not look to the ex- 
clusion of any applicant now eligible, nor 
to the admission of any now rejected. 
The idea is that regulation of admission 
is in theory cssentially a function of an 
integrated bar. 

Doubtless if such a bar had been in 
existence in any state at the time of the 
enactment of laws for the creation of ex- 
amining boards, or at the time when the 
supreme court began to exercise the 
power, the bar would have been invited 
to take over the practical operation of the 
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matter. And when the time comes that 
the bar in any state is willing and pre- 
pared to exercise this function there will 
probably be no conflict but rather an 
arrangement satisfactory to all concerned. 
Until such time the work must continue 
to be done by members of the bar spe- 
cially selected, either by the supreme 
court or under statutory provision. 
II 

The question as to whether the power 
could be delegated hardly deserves con- 
sideration. Where the entire matter is 
held to be within the province of the 
court of last resort, that court could as 
freely enlist a bar association, or its gov- 
erning board, or its specially created com- 
mittee, as examiners, as it now chooses 
individual lawyers. 

As a matter of fact the bar, in the 
broadest sense, does now, in every state, 
admit to practice, but for lack of com- 
pleted organization the function must 
perforce be performed by a few lawyers 
specially appointed. 

Matter of Discipline 

In the field of discipline and disbar- 
ment there is much the same situation, 
theory being subordinate to practice. We 
will not depart from. the theory that the 
court disciplines and punishes, but as long 
as it is a general province of a judicial 
system which lacks co-ordination it will be 
done in a slipshod and ineffectual way 
as was the case with admissions when 
every nisi prius judge was permited to 
adopt such form of examination as he 
might, on the whim of the moment, 
choose for each individual applicant. 
There should be no constitutional question 
as to the power of a bar association, 
acting by statute or by rules laid down by 
the court of last resort, to investigate and 
_try alleged offenders, subject finally to 
judicial review. 

This distribution of the work would 
suit the needs of both bench and bar. 
The courts cannot possibly, even though 
willingness and freedom from the need 
for economy of time should coincide, sift 
the many charges which come before the 
grievance committee. A large part of this 


work is purely ministerial, and a con- 
siderable part results in the exoneration 
of the lawyer complained of, so that the 
work must be done in camera. In only a 
comparatively rare case is disbarment 
necessary. Usually where there is cause 
for less drastic discipline the investigation 
itself is a better deterrent than any minor 
penalty. A properly organized bar will 
exercise this power with judicial poise 
equal to that of any court; the bar is 
quite as competent and its interests are 
identical with those of the court. As in 
the case of a high grade court of first 
instance, it is to be presumed that there 
would be few appeals; in other words, 
judicial review of the action of the bar 
would be rarely sought for. This would 
exactly suit the convenience of the courts, 
which need all the time that can be had 
for general litigation. 

Any person who inclines to the view 
that the courts can properly conduct the 
business of bar discipline needs only to 
learn of the volume of work performed 
by the grievance committees of state and 
local associations of the bar. The courts 
are fundamentally unable to do this work, 
so the bar associations have stepped into 
the breach. They are doing generally an 
excellent work, but necessarily an imper- 
fect one. They lack explicit authority ; 
they have no power of subpoena ; they lack 
funds; they lack the moral support of a 
majority of ¢he profession, who do not 
“belong” to any association ; and the work 
is not centralized or done on uniform 
lines throughout the state. 

The proposed plan provides for local 
committees to be appointed by the state 
central governing board of the bar, each 
such grievance committee to report all its 
doings to the state board. In this way a 
uniform application of uniform rules 
would be possible. Many other advan- 


tages will be apparent. 

One of the great and growing functions 
of an integrated bar will be the develop- 
ment of a law of professional conduct 
through decisions, either in moot cases or 
in actual cases of discipline. The greater 
part in volume will be derived from the 
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moot case, or legal clinic, for the side of 
prevention of unethical conduct is broader 
than the field of punishment. Of course 
this is a side of professional discipline 
in which the courts could not possibly 
take part. 


Plenty of Work on Hand 


A very interesting and productive field 
of study was opened up by the address of 
the president of the Michigan association, 
who said that, pending the securing of 
desired legislation, it should be the duty 
of the State Bar Association to prepare 
itself for greater powers and usefulness 
by doing all that it is competent to do 
in a voluntary way toward the programme 
of integration. 

This idea commends itself very srtongly. 
The existing bar associations can, by ap- 
propriate action, greatly increase their 
membership, their funds, their activities 
and their usefulness to the profession and 
the public. The greatest leverage to bring 
about increased membership is to make 
membership a real and significant status; 
to give to every member a genuine voice 
in the selection of the officers upon whom 
the organization work depends. There 
will never be any real integration of the 
profession until clique control is done 
away with. Until recently no substitute 
has been offered. It is offered now through 
genuine representative government ex- 
tending to the entire membership and 
made effective by mail balloting on of- 
ficers and, perhaps, on policies. 

As preparation then for a campaign 
for increased membership it is sug- 
gested that the constitution be altered to 
provide for the selection of officers by a 
ballot spread and returned by mail. The 
officers so chosen should be the members 
of a governing board. Most state associa- 
tions now have such a board, representa- 
tive roughly of the various parts of the 
state. There should be a board of from 
ten to thirty members with a term of 
office of five years. This would insure 
continuity of purpose in the administra- 
tion of the association’s affairs. This 
board should select each year a presiding 


officer to be known as the president. It 
should itself determine most questions of 
administration, submitting others to a 
referendum vote from time to time, and 
still others to a vote following discussion 
at the annual meeting. 

With such a scheme of organization the 
lawyer who is too busy to attend the an- 
nual or semi-annual meeting, and this 
class will always be in a majority, will 
nevertheless exert due influence and so 
can be held to a degree of responsibility. 
His interest will.be maintained. This 
would be augmented by the publication of 
a quarterly or monthly journal, as is done 
by the Massachusetts Bar Association. 


It cannot be charged against this 
scheme for. representative government 


based upon a universal franchise (uni- 
versal within the association) that it 
would fail to perform the function which 
alone excuses clique control, that of se- 
lecting safe hands for association govern- 
ment. It would in fact, be far safer in 
its selections than can possibly be the case 
in an oligarchic system, wherein personal 
ambitions and interests often clash. 

When every member votes for the of- 
ficers and exercises as much influence in 
their selection as every other member, 
only the outstanding and essentially typi- 
cal members of the profession can hope to 
be elected to office. To a body of such 
men the organization will freely delegate 
large powers, and then the scope of or- 
ganization work will rapidly increase. 

All this can be done without legislation. 
The doing of it will be the best prepara- 
tion for the exercise of even greater 
powers subsequently in an inclusive asso- 
ciation when the full 
realized. 


programme is 


Some of the local associations are far 
better organized and managed than the 
state associations. Their members and 
officers would do well to consider what 
they can do to make their state associa- 


tion larger and more influential. 








Two Schools Clash 


Interesting Conflict Between New and Old Conceptions of Judicial 





Strength in Pennsylvania 


Constitutional Commission Is 


Within Fifty Years of Unified Court 


Pennsylvania is proceeding cautiously: 
along the route to constitutional revision 
by means of a specially appointed commis- 
sion, rather than through a popularly 
elected convention. The commission con- 
sists of twenty-four members. 

In preparation for such work the Con- 
stitutional Club, composed of Philadelphia 
lawyers, has devoted a great deal of at- 
tention to the problem of judicial or- 
ganization and procedure. It finally set- 
tled upon a thoroughly modern plan for 
unifying all of the courts of the state in a 
single organization with powers for self- 
government and the making of procedural 
rules through a council of judges to be 
presided over by an elected chief justice 
of the state. 

The club approved a statement of its 
recommendations submitted by Mr. Robert 
P. Schick, and directed him to present it 
to the commission, which he did last April. 
After summing up the trend of thought 
on the entire subject of the judiciary Mr. 
Schick said: 

Pennsylvania may be said to have de- 
veloped her court system along functional 
lines, as witness our Orphans’ Courts, 
Juvenile Courts and the Philadelphia Munic- 
ipal Court, with its various divisions for Do- 
mestic Relations, Misdemeanants, Juveniles, 
Civil, Criminal and Appellate’ matters. 
Pennsylvania, however, has had no co-cpera- 
tion and no true co-ordination between her 
varicus courts. The efficiency of one court 
is not brought properly to the attention of 
the other ccurts as a stimulus or an 
example as to methods for the dispatch of 
business. The mutual co-operation and 
assistance of judges and the elements in a 


court system making for an esprit de corps 
in our judicial body are lacking. 

The rule-making power in equity has been 
consistently developed by our Supreme 
Court and made uniform for the whole 
State. It has standardized equity practice 


and procedure for the whole State, and in 
this respect our courts have functioned so 
acceptably that little or no encroachments 
or attempts to regulate or restrain this rule- 


making power have been made by the legis- 
lative or other branches of our state govern- 
ment. 

But on the law side of courts and in 
criminal matters, the district courts have 
been left largely to their own resources, so 
far as rules of procedure are concerned, and 
this, perhaps, has led to so much rule mak- 
ing by our legislature in the way of pro- 
cedural acts. But with the example of our 
equity rules before us and our experience 
under them, it would not be a revolutionary 
proposal to give to the Supreme Court or 
the General Court of Pennsylvania the rule- 
making power in matters of pleading, prac- 
tice and procedure for all courts in the 
State. 

A consolidation of the courts of Common 
Pleas of Philadelphia County into one court 
organized along divisional lines has been 
desired for years, and its advisability, if not 
absolute necessity, for real efficiency in the 
functioning of those courts needs no dis- 
cussion here. 

That the Magistrates’ Court in Philadel- 
phia County as constitutional courts should 
be abolished, and any substitute for them 
be consolidated, attached and subordinated 
to the district court of Philadelphia County, 
in the light of Philadelphia’s peculiar ex- 
perience with this system of magistrates, 
and in the light of the above-discussed fea- 
tures for a general judicial reform, requires 
no argument. These officials are but the 
outposts or sentinels of the judicial army, 
and should be properly co-ordinated with, 
and controlled by, the judicial authorities in 
any district. 

Acting in the spirit of Moliere, “je prends 
mon bien ou je le trouve,” this Commission 
might well take the proposal of the Phi 
Delta Phi for the New York Constitution 
and make the slight changes necessary to fit 
it to Pennsylvania conditions and embody 
this amended judiciary article in a proposed 
revised Constitution for Pennsylvania: This 
proposed plan has been so thoroughly con- 
sidered and consistently worked out in all 
its parts that it would require but few 
changes to fit it to Pennsylvania conditions. 
It would give to the judiciary section of the 
proposed Constitution for Pennsylvania a 
freedom from constitutional restrictions and 
an opportunity for evolutionary develop- 
ment in the court system for the whole 
State along the lines of its administration— 
the great desideratum in any judicial re- 
form. 
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The proposed judiciary article for the New 
York Constitution is herewith submitted as 
a separate exhibit, and an examination of 
it and its detailed provisions is earnestly 
commended to this Commission. (See Jour- 
nal Am. Jud. Soc., Vol. I, No. 3, also Annals 


Amer. Acad. P. & S. Science, September, 
1917.) 
A Moderate Programme 
Lest, however, this method of constitu- 


tional revision be deemed too revolutionary 
in tendency, it is suggested that Article V 
upon “The Judiciary” should be limited to 
a vesting of the entire judicial power of the 
State in the Supreme Court and other courts 
as now established by law, but granting 
the power to the legislature to organize a 
general court of judicature for the whole 
State. The reform desired, of a general 
court of judicature for the whole State 
along modern lines, could then be accom- 
plished by and through a commission of 
judicial reform, investigating the whole sub- 
ject, and reporting such a plan for reform 
back to the legislature for its adoption. A 
survey of the whole State and its conditions 
as to the Judicial Branch of Government 
could thus be made a basis or foundation 
for the judicial reform that may be desirable 
or necessary to meet the requirements of 
the changed conditions in the social, eco- 
nomical and political development of Penn- 
sylvania in the last fifty years and more 
since the adoption of its Constitution in 
1873. This method would also give the 
legislature the right to, work out any fur- 
ther change in the administrative machin- 
ery of courts from time to time, as condi- 
tions might require, although the judicial 
power as a whole would always be vested 
in the general court. 

To this end, a proposed amendment to 
make Article V of the Constitution contain 
only two or three sections is submitted, and 
likewise a bill for submission to the legis- 
lature for the appointment of a commission 
on judicial reform. 

By either of tnese two methods, a thor- 
ough reform in the organization of our 
Courts and the reorganization of our judi- 
cial machinery, to the end of prompt, efficient 
and economical administration of jusiice, 
may be obtained and the problem of just:ce, 
which Daniel Webster once said “is the 
greatest interest of man on earth, and the 
ligature which holds civilized beings and 
civilized nations together,” will be g.ven 
that due and proper consideration whica is 
required at the present time, so that the 
accomplishment of social justice through 
law and by the reign of law may be ob- 
tained. 

Pennsylvania, as one of the forty-nine and 
more experimental stations in the develop- 
ment of the American branch of Anglo- 
Saxon law, must do her share in the perpet- 
uating and making safe for herself, as well 
as for example to others, the reign of law 
by law. She is, in her large cities, being 
confronted with similar problems as New 


York City has, and must meet the cry given 
expression to by its Chief City Magistrate 
in an address on January 17, 1920, before 
the New York Bar Association, in the fol- 
lowing language: 

“The cry of the people everywhere is: 
Less nice subtleties; less display of intel- 
lectual agility in playing chess with the 
letter of the law; less dependence on prece- 
dents that themselves rest on nothing but 
fictions and old abuses, and, instead, suUs- 
TICE; substantial justice; sustTice! and 
nothing but justice!” 

Pennsylvania has a proud position in the 
development of American jurisprudence, but 
her judicial machinery is not without glar- 
ing defects. The gap between the law, with 
its machinery for courts of justice, and so- 
cial necessities and social opinion has be- 
come wide and threatening and must he 
closed up, so that her system of justice may 
conform more closely to the social necessities 
and ideals of her people, to paraphrase the 
observation of Sir Henry Maine in his vol- 
ume on “Ancient Law.” For in the degree 
of promptitude with which this gulf—with 
its perpetual tendency to reopen—is closed, 
lies the true measure of a people’s happi- 
ness. 


Proposed Article V for Pennsylvania Con- 
stitution 


The Judiciary 


Section 1. The judicial power of the 
State shall be vested in one Supreme Court 
and in such inferior (or other) courts as the 
legislature may from time to time ordain 
and establish: Provided, however, that the 
legislature shall have power and authority 
to place the judicial power of the State in 
a single General Court of Judicature, in 
which the Supreme Court shall be a division 
of the Court of Appeal, and shall have all 
the power and authority, and shall be organ- 
ized and constituted, as is by this Constitu- 
tion provided for the Supreme Court, but 
until otherwise provided by the legislature 
in a manner not inconsistent with any of 
the provisions of this Constitution, the judi- 
cial power shall be ‘vested in, and exercised 
by, the system of courts inferior to (or other 
than) the Supreme Court provided by law 
at the time of taking effect of this Consti- 
tution (or amendment to the Constitution). 

Sectin 3. The Supreme Court shall have 
exclusive power to make and establish rules 
of pleading, practice and procedure, and to 
reform the same, for the government of 
that court and all other courts of this State, 
in order to expedite the dispatch of business 
and the administration of justice; and to 
provide for the forms of all writs, notices 
and processes, civil or criminal, and for 
the method of service thereof, by whom or 
how to be served, returns, and for the 
length of time of notice or service, and the 
methods and forms of taking depositions. 

By the term, “Pleading, Practice and Pro- 
cedure” is not meant any part of the law of 
organization, for the constitution or organ- 
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ization of courts, juries, or any part of 
either. 

No case shall fail of a decision in the 
' Supreme Court because of non-compliance 

with a rule or law of practice or procedure, 
if it be possible to make such decision and 
maintain the just rights of the opposing 
party, by provision for the payment of 
costs or for the giving of security, or other- 
wise, as the court shall in each case pro- 
vide. Subject to the above, practice and 
procedure shall be considered directory 
only, and, subject to the above, no case 
shall fail of decision upon its merits by 
reason of any rule or law of practice or 
procedure whatsoever. 

Section 3. No judge of the Supreme 
Court or any inferior court now or here- 
after ordained or established in this Com- 
monwealth shall, during his continuance in 
office or for a period of two years after 
such continuance, be qualified or eligible to 
any elective office under the Constitution 
and laws of the State of Pennsylvania or 
of the United States. 


The present system of courts and pro- 
cedure in Pennsylvania embodies many 
excellent things together with some of the 
worst to be found in the country. The up- 
per part of the judiciary has had and de- 
served a high standing. Some of the 
lowest branches, notably in Philadelphia, 
are probably as disgraceful as any to be 
found in the country. 

There is no reason for believing that 
the Constitutional Commission will im- 
prove the situation, or at least not beyond 
some little detail. The Commission was 
created because of a growing demand for 


modernizing the state government which, 


might have led to the perils implied by a 
popular convention, but it was not created 
to satisfy the demand of the modernists. 

The Commission is especially Jove-like 
in its comprehension of the judiciary ar- 
ticle. The discussion of a proposal to 
open the constitution to legislative change 
in respect to the criminal court machinery 
(on May 12, 1920, Vol. II, No. 8, Proc.) 
reads like the theological battles of the 
Christian Fathers. The state has pos- 
sessed courts of oyer and terminer, quar- 
ter sessions, and general jail delivery, with 
some minor magistrates’ courts, not only 
since 1776, but, apparently, from the re- 
marks of that amiable antiquarian, Hamp- 
ton Carson (p. 199), from a time dating 
fifty years before the arrival of William 


Penn. These extensive facilities for com- 
bating crime do not trace, as one might 
suppose, from the tribal customs of the 
aborigines. They are comparatively 
modern, having originated in the Dutch 
and Swedish settlements on the Delaware. 
And still, with a history of but three hun- 
dred years, they have become so meshed, 
in the fabric of Pennsylvania’s govern- 
ment, that the slightest opportunity for 
change is “viewed with alarm”—not 
rhetorical alarm, but a genuine panic of 
tearful apprehension. Public safety, in- 
dividual liberty and judicial sovereignty 
(by indirection) are dependent upon the 
integrity of a system of punishing crimes 
which was perfected at a time when gun- 
powder was still a novelty. 

And this at a time when Detroit is put- 
ting into operation a unified criminal 
court with exclusive responsibility for the 
administration of the criminal law and 
the businesslike methods of a modern po- 
litical institution. 

But there is no need to go out of the 
state for a dramatic contrast of opinion 
and temperament. One has only to com- 
pare the proposals of the Constitutional 
Club of Philadelphia with the proceedings 
of the Constitutional Commission at Har- 
risburg In both bodies are very able 
lavtyers. The loyalty and sincerity of 
both is beyond questioning. And yet one 
body agrees upon a plan which would make 
over the judicial organization of the state 
along lines which have modernized the 
courts of other common law states in vari- 
ous parts of the world during the past 
half century when Pennsylvania stood 
still, and which have been approved by 
the American Bar Association and leaders 
of the profession in practice and on the 
bench, and the other body clings timor- 
ously to a system which to neighboring 
states appears weirdly archaic and mys- 
terious. 

Such a contrast of opinion cannot for- 
ever continue. There may be a yielding 
on both sides, but a yielding of some 
sort is inevitable. Mr. Carson, with the 


long vision of the historian, allows “fifty 
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or sixty years” for the adoption of the 
unified court system in his state. That 
period is a convenient one in that it ob- 
viates a sense of personal bereavement for 
what is abandoned. 


It should be added that the Commis- 
sion is not unanimous in its objects of 
worship. But the “radical element” is 
numerically weak and will have to be satis- 
fied with some few crumbs of progress. 





Small Claims Courts for Massa- 
chusetts 


The movement for the establishment 
of small claims courts has been given 
great impetus by the act of the Massa- 
chusetts legislature which provides, for 
the establishment of small claims sessions 
of all the lower courts throughout the 
Commonwealth. 

The fundamental idea which has led to 
the creation of such courts throughout the 
country — beginning with Cleveland and 
Kansas in 1913—has been that some new 
machinery was necessary if the admini- 
stration of justice was to do justice in the 
smaller cases. Whatever may be the 
general merit of our contentious procedure 
with careful pleadings, rules of evidence, 
and prescribed modes of trial, it has be- 


come perfectly clear that it does not work — 


satisfactorily in the little cases. 

The reason for its failure has likewise 
become evident. It cost more than the 
traffic could bear. In the business world 
this economical principle has long been 
recognized ; the railroads do not charge as 
much for transporting a pound of coal as 
for a pound of silk; but in the administra- 
tion of justice the operation of this com- 
pelling factor has until recently been dis- 
regarded. This may be due to the fact 
that in our desire for theoretical equality 
before the law we have written down and 
adopted procedural rules which treated 
all men alike and then have turned our 
faces away from the world and paid no at- 
tention to the actual operation of these 
rules in the actual affairs of life. 


As Dean Pound put it in a speech de- 
livered at the Boston City Club last 
winter, a Lord Chancellor was once called 
on by a man of moderate circumstances 
who complained that under the law then 
obtaining to get a divorce required a long 
procedure ending with a special act of 
Parliament at a cost of some £200 so that 
while richer men might have divorces he 
in actual effect was barred from any re- 
lief. When the man had voiced his griev- 
ance against the legal system the Lord 
Chancellor solemnly replied, “It has been 
the boast of the English law these three 
centuries that it has the same law for the 
rich as for the poor and so it does justice 
to all men with absolute equality.” 

It is a happy sign of the intrinsic vigor 
of our institutions that with the new de- 
mands of the present-day world it has 
been found possible to reshape those in- 
stitutions and to meet the demands. The 
more progressive judges and lawyers 
everywhere are turning their attention 
from the working out of mere abstract 
principles which do justice on paper to 
the study of legal institutions as social 
forces functioning in a human society. 
The result of this shift of emphasis is that 
we now know that equality is not to be 
secured by providing the same procedure 
for all men in all classes of cases but that 
equality in fact can be secured only by 
gearing and equipping our legal institu- 
tions to the various types of litigation in 
which they are invoked to do justice. 
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Once we began to look at the courts in 
actual operation and faced the facts it was 
apparent that no court could do justice, 
as the man in the street would define 
justice, in any small claim because of the 
technical and complicated procedure 
which it required. The judges could and 
did render honest and accurate decisions 
according to the principles of substantive 
law which were entirely fair and_ satis- 
factory in their applied results. 

But the net result to each litigant was 
a loss, no matter who won. Voltaire once 
said that he had only twice in his life 
been absolutely ruined, once when he lost 
a law suit and once when he won one. 
Disputants over small claims have not 
been ruined but they have so often found 
at the end of the case they were both out 
of pocket that a general tendency has been 
manifest to write off, give up, or forget 
small bills. This has done no good to 
any party concerned in the administration 
of justice. The corner grocer who can- 
not e ollect his small bills obviously 
has only one recourse. He charges more 
for his goods, thereby adding an artificial 
element to the high cost of living. The 
debtor who finds he can escape payment 
of his just dues has his moral fiber under- 
mined and is encouraged to contract debts 
without intending to pay them. A gen- 
eral engendering of such an attitude is 
not healthy-for society as a whole. Finally, 
this has been one more factor which has 
made the average man distrustful of the 
courts. Finding that he could not get 
real relief through the courts he has 
blamed the judges, who were not to blame 
because they powerless, and his 
opinions have gone to swell the tide of 
general discontent and dissatisfaction with 
the law. 

The root difficulty in the adjudication 
of small claims by the courts hitherto 
has been the expense of the proceedings. 
In many states, as in Massachusetts and 
Pennsylvania, the court costs have been 
so disproportionate to the amount involved 
as to be economically prohibitive. In 
Pennsylvania, for example, one finds a 
survival of the idea of abstract equality in 


were 


a constitutional provision which appar- 
ently requires a uniform system of costs 
in all proceedings. The concrete result is 
that in the Philadelphia Municipal Court 
the costs are from four to nine dollars. 
In other states, as in New York, these 
original costs have been eliminated by the 
use of in forma pauperis proceedings. 

In all states there has been the expense 
to the litigants of engaging lawyers. 
Lawyers have been necessary in these small 
cases not because the facts were compli- 
cated — the average smaM wage or debt 
claim is a pretty simple matter—and not 
because the law governing the case was 
hard to ascertain — arguments and briefs 
on law are rare in small cases unless the 
matter is a test case—but because the pro- 
cedure has been sufficiently technical to 
require the trained hand of the lawyer to 
set its complicated machinery in motion. 
setween the judge ready and anxious to 
settle the dispute quickly and fairly ac- 
cording to the equitable provision of the 
substantive law and the parties anxious to 
have the dispute terminated quickly by a 





judge whom they felt to be honest our 
system has interposed certain rules re- 
quiring the parties to follow a prescribed 
path of procedure which to the uninitiated 
is a The 


therefore been necessary as a guide to 


hopeless maze. lawyer has 
conduct the parties through the various 
This work has not been 
interesting or profitable to the lawyers. 
The average run of cases under fifty dol- 


successive steps. 


warrant a fee which reim- 
hurses the lawyer for his expenditure of 
time. 

The future student looking back at the 
development of legal institutions in our 


lars cannot 


generation will probably wonder why we 
did not solve the puzzle much sooner than 
we did. The solution is certainly simple. 


Viewing it analytically, it works out in 


this way. As decisions rendered by trained 
judges have proved fairer in the long run 
than any other method of decision, this 
method has been retained; there has been 
no recourse to new tribunals presided over 
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by laymen. As the substantive law has 
demonstrated the fundamental fairness of 
its provisions, it has been retained as the 
basis for all decisions; there has been no 
attempt to disregard the settled rules of 
law and to set up in its stead any new code 
or the “rule of conscience.” But, as the 
niceties of pleading and the technicalities 
of procedure have proved detrimental be- 
cause they involve too much expense they 
have been discarded in favor of the sim- 
plest and most direct procedure that 
trained judges could devise. 

Until this is generally understood and 
appreciated by the bar, this analysis can- 
not be stated too often. It explains the 
only fundamental difference between the 
small claims court and any other court. 
There is no mystery about a small claims 
court. It is not a departure from any- 
thing fundamental in our judicial system ; 
it does not dispense “oriental” justice any 
more than does a court of equity; and it 
is not a star chamber proceeding. It does 
give the judge more power and a wider 
discretion, but only in matters of form 
and this is today regarded as the right 
tendency. <A critic has recently written of 
the small claims court that “it is startling 
in the sanity of its procedure.” That is 
the only startling thing about it. Its pro- 
cedure is sane because it is the only kind 
of procedure which can secure justice in 
the cases presented to a small claims 
court. 

The truth of these statements can be 
tested by the conservative report of the 
Massachusetts Judicature Commission 
of January, 1920. Based on this re- 
port the Legislature enacted the small 
claims court bill. The law, which is 
printed below, may well serve as a model 
for legislation in other states. Passing 
over those clauses which are merely of 
local significance to fit this new procedure 
into the general system of judicial pro- 
cedure, it will be found that the act is wise 
in regard to its two fundamental provis- 
ions. First, it gives only the general out- 
lines of the procedure and confers on the 
body of judges the power to regulate all 
details by their own rules, thereby making 


the system elastic and capable of growth 
and development in the light, of experi- 
ence. Second, it extends this simple ma- 
chinery to every inferior court in the 
state. It is this provision which makes 
this act so important as a precedent. 

Heretofore, the small claims courts 
have been established only in connection 
with the municipal courts of the larger 
cities. Thus, in Ohio the only small 
claims court is in Cleveland, in Minne- 
sota Minneapolis, in Oregon Portland, in 
Illinois Chicago, in Pennsylvania Phila- 
delphia, in Kansas Topeka, Fort Leaven- 
worth and Kansas City. The Massa- 
chusetts law, however, adopts the principle 
of simplified procedure for small cases 
and gives it state-wide application. In 
other words, simple, direct, and inex- 
pensive procedure for involving 
small amounts has been made a principle 
and incorporated in the state’s system of 
administering justice. 


cases 


While the law will probably require 
some amendment in future years, it is not 
too much to say that its enactment equips 
and empowers the courts in Massachusetts 
to do justice in the small cases. It marks 
a long step forward in making all men 
actually, instead of theoretically, equal 
before the law. 

Reginald Heber Smith. 


[Chap. 553.] 


An Act to Establish a New Procedure for 
the Hearing and Determination 
of Small Claims. 


Be it enacted, etc., as follows: 

Section 1. The justices or a majority of 
them of all the police, district and municipal 
courts, except the municipal court of the 
city of Boston, shall make uniform rules ap- 
plicable to said courts, and the justices of 
the municipal court of the city of Boston or 
a majority of them shall make rules ap- 
plicable to that court, providing for a sim- 
ple, informal, and inexpensive procedure, 
hereinafter called the procedure, for the de- 
termination, according to the rules of sub- 
stantive law, of claims in the nature of 
contract or tort, other than slander and 
libel, in which the plaintiff does not claim 
as debt or damages more than thirty-five 
dollars, and for a review of judgments upon 
such claims when justice so requires. The 
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procedure shall not be exclusive, but shall 
be alternative to the formal procedure for 
causes begun by writ. The procedure shall 
include the beginning of actions with an 
entry fee of one dollar but without writ, and 
without requirement, except by special or- 
der of court, of other pleading than a state- 
ment to a clerk or an assistant clerk of 
the court, who shall reduce the same to 
concise written form in a docket kept for 
the purpose. The procedure shall include 
notice by registered mail instead of the 
mode of legal service heretofore required, 
and shall further include provisions for 
early hearing of actions thus begun. The 
procedure may include the modification of 
any or all existing rules of pleading and 
practice, and a stay of the entry of judgment 
or of the issue of execution. The rules for 
the procedure may provide for the elimina- 
tion of any or all fees and costs now fixed 
by law, and may also provide that the im- 
position of costs in causes under the pro- 
cedure shall be in the discretion of the 
court. In causes begun under the procedure 
the court may on application for cause 
shown issue writs of attachment of prop- 
erty or person as in causes begun by writ. 
Section 2. A plaintiff beginning a cause 
under the procedure shall be deemed to 
have waived a trial by jury and his right 
of appeal to the superior court, or in the 
municipal court of the city of Boston to a 
report to the appellate division of said court, 
unless said cause shall be removed to the 
superior court as hereinafter provided, in 
which case the plaintiff shall have the same 
right to claim a trial by jury as if the cause 
had been begun in the superior court. No 
other party to a cause under the procedure 
shall be entitled to an appeal or report as 


aforesaid. In lieu thereof, any such party 
may, prior to the day upon which he shall 
be notified to appear, file in the court in 
which the cause is pending a claim of trial 
by jury, and his affidavit that there are 
questions of fact in the cause requiring trial, 
with specifications of the same, and that 
such trial is intended in good faith, together 
with the sum of three dollars for the entry 
of the cause in the superior court. The 
clerk shall forthwith transmit such original 
papers or attested copies thereof, as the 
rules made under section one of this act 
may provide, and the superior court may 
try the cause as transmitted or may require 
pleadings as in a cause begun by writ, but 
the cause may be marked for trial on the 
list of causes advanced for speedy trial by 
jury. 

Section 38. The provisious of section four 
of chapter six hundred and forty-nine of 
the acts of nineteen hundred and twelve 
shall apply to all police, district and munici- 
pal courts in causes begun under this act. 

Section 4. The court may, in its discre- 
tion, transfer a cause begun under this act 
io the regular civil docket fer formal hear- 
ing and determination as though it had been 
begun by writ, and may impose terms upon 
such transfer. 

Section 5. In any cause begun by writ 
which might have been begun under the 
informal procedure herein provided for, the 
rules may provide, or the court may by 
special order direct, that the costs to be 
recovered by the plaintiff, if he prevails, 
shall be eliminated in whole or in part. 

Section 6. This act shall take effect on 
the first day of January, nineteen hundred 
and twenty-one. [Approved May 27, 1920. 

Chap. 553, page 2. 


New Act Puts Teeth in Arbitration Law 


The New York legislature, at its latest 
session, revised the arbitration law so that 
agreements to arbitrate either existing or 
future controversies are made enforceable. 
This overcomes one of the greatest draw- 
backs to general reliance on arbitration 
clauses in commercial contracts of all 
kinds. It puts the state on as sound a 
footing in this respect as has existed in 
England under the arbitration act since 
1889. (Bul. XII, Am. Jud. Soc., p. 18.) 
The revision was effected after a long 
campaign by the Chamber of Commerce 
of the State of New York, assisted by the 
State Bar Association and various com- 
mercial bodies. The text of the act is as 
follows : 


Chapter 275 


Sec. 1. Short Title. This chapter shall 
be known as the “Arbitration Law.” 


Sec. 2. Validity of arbitration agreements. 
A provision in a written contract to settle 
by arbitration a controversy thereafter aris- 
ing between the parties to the contract, or 
a submission hereafter entered into of an 
existing controversy to arbitration pursuant 
to title eight of chapter seventeen of the 
code of civil procedure, shall be valid, en- 
forcible and irrevocable, save upon such 
grounds as exist at law or in equity for the 
revocation of any contract. 


Sec. 3. Remedy in case of default. A 
party aggrieved by the failure, neglect or 
refusal of another to perform under a con- 
tract or submission providing for arbitra- 
tion, described in section two hereof, may 
petition the supreme court, or a judge 


thereof, for an order directing that such 
arbitration proceed in the manner provided 


Eight 


for in such contract or submission. 
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days’ notice in writing of such application 
shall be served upon the party in default. 
Service thereof shall be made in the manner 
provided by law for personal service of a 
summons. The court, or a judge thereof, 
shall hear the parties, and upon being satis- 
fied that the making of the contract or sub- 
mission or the failure to comply therewith 
is not in issue, the court, or the judge there- 
of, hearing such application, shall make an 
order directing the parties to proceed to 
arbitration in accordance with the terms of 
the contract or submission. If the making 
of the contract or submission or the default 
be in issue, the court, or the judge thereof, 
shall proceed summarily to the trial thereof. 
If no jury trial be demanded by either party, 
the court, or the judge thereof, shall hear 
and determine such issue. Where such an 
issue is raised, any party may, on or before 
the return day of the notice of application, 
demand a jury trial of such issue, and if 
such demand be made, the court, or the 
judge thereof, shall make an order referring 
the issue or issues to a jury in the manner 
provided by law for referring to a jury 
issues in an equity action. If the jury find 
that no written contract providing for arbi- 
tration was made or submission entered 
into, as the case may be, or that there is no 
default, the proceeding shall be dismissed. 
If the jury find that a written contract pro- 
viding for arbitration was made or submis- 
sion was entered into and there is a default 
in the performance thereof, the court, or 
the judge thereof, shall make an order sum- 
marily directing the parties to the contract 
or submission to proceed with the arbitra- 
tion in accordance with the terms thereof. 


Sec. 4. Provision in case of failure to 
name arbitrator or umpire. If, in the con- 
tract for arbitration or in the submission, 
described in section two, provision be made 
for a method of naming or appointing an 
arbitrator or arbitrators or an umpire, such 
method shall be followed; but if no method 
be provided therein, or if a method be pro- 
vided and any party thereto shall fail to 
avail himself of such method, or for any 
other reason there shall be a lapse in the 
naming of an arbitrator or arbitrators or 
umpire, or in filling a vacancy, then, upon 
application by either party to the contro- 
versy, the supreme court, or a judge thereof, 
shall designate and appoint an arbitrator 
or arbitrators or umpire, as the case may 
require, who shall act under the said con- 
tract or submission with the same force and 
effect as if he or they had been specifically 
named therein; and unless otherwise pro- 
vided, the arbitration shall be by a single 
arbitrator. 

Sec. 5. Stay of proceedings brought in 
violation of an arbitration agreement or 
submission. If any suit or proceeding be 
brought upon any issue otherwise referable 
to arbitration under a contract or submis- 
sion described in section two, the supreme 
court, or a judge thereof, upon being satis- 
fied that the issue involved in such suit or 


proceeding is referable to arbitration under 
a contract containing a provision for arbi- 
tration or under:a submission described in 
section two, shall stay the trial of the action 
until such arbitration has been had in ac- 
cordance with the terms of the agreement. 


Sec. 6. Applications to be heard as mo- 
tions. Any application to the court, or a 
judge thereof, hereunder shall be made and 
heard in the manner provided by law for the 
making and hearing of motions, except as 
otherwise herein expressly provided. 


Sec. 7. Repeal of provisions of code. of 
civil procedure. Sections twenty-three hun- 
dred and eighty-three, twenty-three hundred 
and eighty-four and twenty-three hundred 
and eighty-five of chapter seventeen, title 
eight, of the code of civil procedure are 
hereby repealed. 


Sec. 8. Application of certain sections of 
code of civil procedure. The provisions of 
sections twenty-three hundred and sixty-five 
to twenty-three hundred and eighty-six of 
the code of civil procedure, both inclusive, 
except sections twenty-three hundred and 
eighty-three, twenty-three hundred and 
eighty-four and twenty-three hundred and 
eighty-five, so far as practicable and con- 
sistent with this chapter, shall apply to an 
arbitration agreement under this chapter, 
and for such purpose the arbitration agree- 
ment shall be deemed a submission to arbi- 
tration. Wherever in such sections refer- 
ence is made to the court specified in the 
submission, the supreme court shall have 
jurisdiction of the subject matter if no court 
be specified in the arbitration agreement. 


Sec. 9. Amendment of certain section of 
code of civil procedure. Section twenty- 
three hundred and eighty-two of the code 
of civil procedure is hereby amended to 
read as follows: 


Sec. 2382. Where a party dies after mak- 
ing a submission either as prescribed in this 
title or otherwise, if the submission contains 
a stipulation, authorizing the entry of a 
judgment upon the award, the award may 
be confirmed, vacated, modified, or cor- 
rected, upon the application of, or upon 
notice to, his executor or administrator, or 
a temporary administrator of his estate; 
or, where it relates to real property, his heir 
or devisee, who has succeeded to his inter- 
est in the real property. Where a commit- 
tee of the property, or of the person, of a 
party to a submission is appointed, the 
award may be confirmed, vacated, modified, 
or corrected, upon the application of, or 
notice to, a committee of the property; but 
not otherwise. In a case specified in this 
section, a judge of the court may make an 
order, extending the time within which 
notice of a motion to vacate, modify, or 
correct the award must be served. Upon 
confirming an award, where a party has 
died since it was filed or delivered, the court 
must enter judgment in the name of the 
original party; and the proceedings there- 
upon are the same, as where a party dies 
after a verdict. 








A Layman’s Court Plan 


Somewhere I have seen a statement of 
a real case, or an assumed one, where 
Smith borrowed of Jones a cast-iron ket- 
tle for the purpose of boiling down maple 
sap and obtaining in solid form the sugar 
therein contained. Smith obtained the 
kettle in a perfect condition and returned 
it so badly cracked that it was useless. 
Jones demanded that Smith retain the 
kettle that he borrowed and furnish Jones 
with a duplicate of the kettle in a sound 
condition. Smith delayed the matter for 
a vear and Jones brought suit to recover 
the value of the kettle at the time Jones 
borrowed it with interest at five per cent 
per annum until the amount was paid, 
and the following is what transpired: 

Jones consulted an attorney and the 
attorney advised him that he had a just 
claim and drew the papers to bring the 
suit. Jones’ attorney delivers the papers 
to the sheriff and the sheriff serves them 
on Smith at a cost of forty-five cents for 
serving and ten cents a mile one way 
for travel. Smith takes the papers to an 
attorney and asks him to defend him. 
The amount asked for in the complaint 
is in substance the cost of the kettle— 
$8.00—and the interest on the amount. 

Smith’s attorney says, “The amount 
here involved is less than +$10.00, and I 
never take a case short of a retainer of 
$10.00. So the expense of defending this 
suit will be in excess of the cost of .pay- 
ing the claim.” 





Smith says “Then you advise that | 
pay the claim rather than fight it?” 

The attorney says, “Well, I didn’t in- 
tend to say that. That depends entirely 
upon how much you value your reputation 
and standing in the community and 
what vour chances are of defeating the 
claim. If this has been running a year 
and your meighbor has to bring suit 
against you to make you pay, and there 
is no reason why you should not pay, that 
is pretty conclusive evidence that you 
haven’t been square with him. What, if 


any, reason have you for not paying this 
claim ?” 

“Well, I have three reasons why I 
shouldn’t pay. First, I never had the 


kettle. Second, it was cracked when I 
got it. Third, I returned it whole.” 


The attorney replies, “You certainly 
have sufficient reason for not paying the 
amount, but as I said before, it will cost 
more to defend it than it would to pay 
it, and it depends entirely on how much 
you value your reputation and standing, 
as to whether or not you wish to con- 
test it.” 

Smith says, “Well, Vll contest 
Here’s your $10.00 attorney fee.” 


it. 


We will assume that the attorney ad- 
vises Smith as follows, after receipt of his 
retainer as it then becomes his ethical 
duty to his client and to his profession 
to prevent such a client from getting into 
prison, as he would thus be hampered in 
creating new legal complications. 

The attorney advises Smith that: “As 
you have said, you have three good valid 
reasons for not paying this bill. That is, 
each taken alone, but presenting them to 
the average court or jury in a group, 
they might be somewhat confusing to 
either or both. For instance, if you never 
had the kettle it could not have been 
cracked when you got it. If cracked 
when you got it, you could not have re- 
turned it whole, as cast iron can neither 
be soldered or welded. It seems to me 
advisable to rely on one of your reasons 
alone and if you will think the matter 
over and decide which reason you would 
prefer to rely on and come in in the morn- 
ing and advise me, we will draft the pa- 
pers. 


It has been my observation during 
my court career, which has been uninter- 
rupted for the past twenty years, that 
where a man undertakes to beat another 
and fails in the attempt, he is very likely 
to become his eternal enemy and resort to 
any method to annoy him. 


‘Never had 
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it? seems somewhat risky, as there may 
have been some friend of Jones who saw 
you using it. Mr. Jones’ reputation is of 
the highest and we must be very careful 
‘In our movements. If you can find some 
man who has undertaken to, beat Jones 
and failed, possibly he would remember 
of having seen the kettle in Jones’ pos- 
session in a cracked condition before the 
date that Jones claims you received the 
kettle. Now, I do not wish to bias you 
in choosing the line of defense that we 
shall follow, so if you will think the mat- 
ter all over and come in, in the morning 
or the day after tomorrow and advise me 
what line you have concluded to take, I 
will draw the necessary papers.” 

Smith came in the morning of the sec- 
ond day thereafter and decided to rely 
on the “cracked when he got it,” as he 
had found two men who had undertaken 
to beat Jones and failed and each remem- 
bered distinctly of having seen the kettle 
in Jones’ possession in a cracked condi- 
tion before the date that Jones claimed 
Smith had received .the kettle. 

There were two men assisting Smith 
in boiling down his maple-sap. One of 
them was now in Chicago, Illinois. and 
the other at Detroit, Michigan. Jones 
and Smith both resided at Traverse City, 
Michigan. 

It becomes necessary to take the depo- 
sition of the man at Chicago, as he is 
out of the jurisdiction of the court. This 
requires Jones to send an attorney to 
Chicago at his own expense, to take the 
deposition of the witness. It requires the 
summoning the witness before a notary 
at Chicago, at an expense, and also the 
expense of the notary for taking the depo- 
sition. This expense would easily amount 
to $100 or over. 

The witness at Detroit attends the 
trial, but at an expense of a dollar a 
day while traveling and also while at the 
trial, and ten cents a mile from Detroit 
to Traverse City—297.2 miles by rail- 
road, at ten cents a mile—$29.72. 

At the day of hearing a jury is called 
for by the defendant, as is always done 
when the defendant has no case. The 


7 


on 


jury are paid fifty cents a piece and in 
case they overlap over a half day it-is 
$1.00 a day. This would amount to $3.00 
to $6.00, depending upon the time occu- 
pied by them. 

The officer who strikes the jury, neg- 
ligently or willfully selects an unfit jury, 
and the plaintiff's attorney being able to 
strike only six off from the list of eigh- 
teen selected by the officer, is compelled 
to leave several personal friends of the 
defendant on the panel. The jury, after 
having the case submitted to them, and 
being out but a few minutes, bring in a 
verdict of no cause of action. The plain- 
tiff now has the defendant’s taxable costs 
to pay in addition to all the expense he 
has been out, and in case he had been 
successful he could have only taxed out 
of a large expense he had been put to 
the sum of $10.00, which is allowed by 
statute, and the jury fee of $3.00 to $6.00. 

The plaintiff now pays the defendant’s 
taxable costs and also deposits with the 
justice the further sum of $4.00 and after 
filing an appeal bond has the case appealed 
to the Circuit Court. At the first and 
second terms following the defendant is 
sick or away and the case is adjourned 
upon the motion of the defendant’s at- 
torney. In the defendant is 
cessful in the Circuit Court a term fee 
of $5.00 is taxed for each adjournment 
against the plaintiff, notwithstanding the 
adjournment was at the request of the 
defendant. 

As the case draws on for trial the wit- 
ness at Detroit must be brought at a 
further expense and the deposition of the 


case suc- 


witness at Chicago again taken. The 
plaintiffs attorney, through some __per- 


sonal peculiarity, prejudices the jury at 
the trial and they, to spite the plaintiff's 
attorney, render a verdict for the defend- 
ant. The plaintiff, after filing another 
bond, orders a record of the testimony 
from the stenographer at a large expense 
and appeals the case to the Supreme 
Court. The defendant, in the meantime, 
taxes the cost of the trial in the Circuit 
Court against the plaintiff. This amounts 
to anywhere from $60.00 to $150.00. 








58 JOURNAL OF THE 


After securing the typewritten record 
from the stenographer, a printed record 
must be prepared, followed by printed 
briefs and ultimately the case is submit- 
ted to the Supreme Court, whose duty in 
general is to pass upon the correctness of 
the trial in the Circuit Court, the jury in 
the Circuit Court being the judges of 
the facts. The Supreme Court to a great 
extent is bound by their decision in the 
Circuit Court. No errors of law having 
occurred in the lower court, the Supreme 
Court is compelled to affirm the decision 
of the lower court. The result of this 
gives Jones his broken kettle, without 
any compensation and an expense to pay 
for his having tried to obtain justice of 
anywhere from $500 to $800 or more. 

Now, let’s create a court or courts to 
take the place of each of the three courts 
above described—the Justice of the Peace, 
the Circuit Court and the Supreme Court. 
We will call our courts Nos. 1, 2 and 3, 
or 1st, 2nd and 3rd. 

The first court consists of one judge, 
the second court of three judges, the 
third court of five judges. The rules 
require that Court No. 1 judge must 
have two stenographers whose duty it will 
be to take every word that is said upon 
the subject by the litigants, judge and 
witnesses, in the order in which they are 
said; that the stenographers must com- 
pare their notes and see that they agree. 
In case they do not agree as to what a 
person said in reply to a question asked 
or a statement made by a person, that 
person must be called and the question 
repeated to him and he make answer, or 
asked as to what the statement was, thus 
correcting the stenographer’s records to 
the end that they agree and cover cor- 
rectly just what was said and by whom 
it was said and the order in which it was 
said. The judge must render his verdict 
in writing and state clearly just how he 
arrives at his conclusions and verdict. 

Now, let’s try this Jones-Smith case in 
the new court. 

Mr. Jones calls at the office of the 
judge, states to the judge, in the pres- 
ence of his stenographers just what his 


claim is. The judge orders one of the 
stenographers to drop Mr. Smith a postal 
card to the effect that he would like to 
have him call at his office within so many 
days after receipt of the postal. 

Mr. Smith calls. The judge hands 
him a copy of Mr. Jones’ complaint and 
asks him what he has to say in regard 
to the matter. Mr. Smith says he has 
three good valid reasons for not paying 
the claim. In the first place, he never 
had the kettle. Second, it was cracked 
when he got it. Third, he returned it 
whole. The judge asks where he had the 
kettle repaired. Mr. Smith says “I had 
it repaired at the tinner’s shop, of course.” 
The judgs asks “Which tinner’s shop did 
you take it to? There are three of them 
here.” Mr. Smith says, “I patronize each 
of them and I don’t remember which one 
of them I took it to.” The judge says, 
“Well, you know the law requires you 
to take receipts of the work you have 
done. Haven’t you the receipt for the 
work you had done?” Mr. Smith says, 
“fF think I have, although it may have 
been burned at the time my barn burned.” 
The judge asks him if he keeps his re- 
ceipts in the barn. Mr. Smith says, “I 
did have a trunk in the barn when. it 
burned.” The judge asks how the tinner 
repaired the kettle. Mr. 


Smith says, 
“They soldered it.” The judge says, 
“You can’t solder a cast-iron kettle.” 


Mr. Smith says, “I was thinking of a 
copper kettle I had repaired at the tin- 
ner’s. I took it to the blacksmith.” The 
judge says, “How did he repair it?” “He 
welded it.” But you can’t weld cast-iron. 

Mr. Smith, it isn’t necessary to question 
you any further. You couldn’t have re- 
turned the kettle if you never had it. If 
it was cracked when you got it, you 
couldn’t have returned it whole. There 
is no doubt in my mind but you have de- 
liberately tried to beat Jones out of the 
value of this kettle. I shall have to ren- 


der a verdict against you for $8.00 and 
the interest at five per cent per annum up 
to the- time that you pay the amount 
That time mustn’t ex- 
— day of ———. 


into this court. 
ceed the 





This 
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amount is paid into the court to be 
turned over to Mr. Jones. Then you 
must pay a like amount into this court 
to the credit of the United States Gov- 
ernment, to be credited to the United 
States Court fund of Court No. ———. 
You have committed perjury and I sen- 
tence you to one year’s imprisonment in 
the State Prison at Jackson.” 

Mr. Smith asks, “Can’t I appeal this 
to the next court above you?” 

“Yes, you can carry it through Court 
No. 2 and No. 3 and probably get a ver- 
dict in both within two weeks.” 

“Well, if I had a claim that I never 
had it and testified on that, I should have 
had a great deal better chance of winning 
the suit, wouldn’t I?” 

The judge replied, “It might have 
taken longer for the court to have learned 
what the real situation was.” 

Mr. Smith says, “I would like to appeal 
this to the next court. I'll pay the cost 
of the work that these stenographers have 
done and destroy their records.” 

The judge says, “That can’t be done. 
There will be three copies of the record 
of this trial. One filed here at Traverse 
City, one in Lansing, capital of this state, 
and one at Washington, D. C., capital of 
the United States. This trial will be so 
tabulated and indexed that if one of your 
great-grandsons applies for a situation, 
all of the litigation that you have had 
or been implicated in can be looked up 
in a very short time. And that can be 
done at a very slight expense and a state- 
ment made of your exact standing so far 
as your litigation shows, on the same plan 
as a commercial agency gives the com- 
mercial standing of a business man.” 

These judges should be elected or ap- 
pointed to serve during life, good he- 
havior and competency. They should be 
in no way connected with politics. And 
the correctness of their work and_be- 
havior should be the basis of determining 
whether or not they are competent. These 
judges should be allowed to employ as- 
sistants but the judges be held responsible 
for all that the assistants do. 


A Ministry of Justice 


Dr. Pound’s proposal for a department 
of government definitely responsible for 
drafting legislation to keep the body of 
the law in step with the times (Anachron- 
isms in Law, Journal A. J. S., Vol. 111, 
p 142) brought out several interesting 
comments from readers. One from Dr. 
Charles McCarthy, head of the Legisla- 
tive Reference department of the Wiscon- 
sin Free Public Library, deserves publi- 
cation in full. Dr. McCarthy writes as 
follows: 

“T am greatly interested in the article 
‘Anachronisms in Law,’ by Dr. Roscoe 
Pound, which is printed in the February 
number of your Journal. 

“There is no one in America who ad- 
mires Dr. Pound more than I do, or who 
realizes the great work that he has done 
and is doing. I have profited much by 
careful study of all of his writings. I 
wish that every law school in America 
had a man with the same point of view. 

“As you know, I have worked over 
twenty years in the field of statute law. 
In a humble and small way I have tried 
to build up the legislative reference bu- 
reau idea. I have seen the possibilities 
of that work. It has opened a great vista 
to me. I know that long after I am gone 
this work will grow and develop. I know 
it must be so, for our statute law cannot 
keep pace with the growing economic 
needs unless a study of comparative legis- 
lation and the architecture of legislation 
is continued. T know that our law schools 
will sooner or later take’ up this work. 
with Mr. Pound 
that the legislative reference bureau is 
no cure-all, and I agree with him when 


“I agree, however, 


he says that we should prepare legislation 
in advance of the legislative session. I 
believe that the legislative investigating 
committee system, with expert counsel 
and expert help, is a great aid in the 
preparation of decent legislation. 


But J do not believe that there is any 
outside expert body of men capable of 
drafting legislation for a legislative ses- 
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sion. The legislators must, after all, do 
that themselves. However poor the legis- 
lation may be, the legislators, after all, 
must be the persons who announce the 
principles. No expert body can be of 
service except in gathering information 
and in drafting legislation under the 
control of the legislature. Legislation 
will never be an exact science. In fact 
the one way in which the representatives 
of the people may get together on a par- 
ticularly new subject sometimes is by 
some obscure phrasing. 

“After many years’ effort I can see no 
way of effecting legislation except by giv- 
ing the legislators disinterested expert 
help. Of course, we all agree with Mr. 
Pound that legislators should be educated 
in law making; but I fear it will be many 
years before our schools will take up the 
teaching of statute law with the same 
enthusiasm that they have taken up teach- 
ing for practice at the bar. I am con- 
vinced, too, that Mr. Pound is rather 
harsh when he says that we are being 
driven to a ‘polity of boards and com- 
missions, acting on no defined principles, 
governed by no settled procedure, and 
administering an offhand justice, after the 
manner of Harun al Raschid.’ IT be- 
lieve that with the multiplicity of eco- 
nomic subjects which come before a mod- 
ern legislature, that we will see an increase 
of boards and commissions as time goes 
on. ‘The very crowding of the legislative 
calendars will make it necessary for the 
legislators to make general orders after 
the European manner, and then appoint 
someone to expand those orders and carry 
them out. I do not think this is neces- 
sarily an undemocratic process, and | 
do thoroughly believe that principles and 
procedure can be defined for these boards. 
When dealing with economic questions, at 
least their findings must be based upon 
statistics and well known facts, or else 
the court will overturn them. If our col- 
leges train administrators, if we protect 
those administrators by decent civil serv- 
ice, if we give our administrators decent 
salaries, and if our courts insist that the 
decisions of these commissions shall be 


based upon exact statistical findings as 
far as possible, I can see how we can sim- 
plify the work of all of our legislative 
bodies and also greatly limit the size and 
complexity of our statutes. 

“On the other hand I believe that these 
bodies must be made responsible to the 
legislature in the same manner as the 
cabinet officials of Europe are made re- 
sponsible. Otherwise we will have a vast 
bureaucracy instead of a democracy. 

“Nothing was more discouraging to me 
in my work in Washington during the 
war than to see Congress striving to give 
power to some bureau and to keep the 
power at the same time. I am well aware 
that the constitution gives the power to 
the President to appoint and dismiss the 
principal officers. On the other hand I 
am positive that if Congress during the 
war had added to every one of the great 
acts a phrase that the appointees under 
the act should be subject to dismissal by 
a vote of Jack of confidence, that the 
courts would have upheld those acts. I 
am also absolutely sure that if Congress 
knew that it could discharge the men 
upon whom the duties under the acts 
were conferred, that Congress would not 
have been so particular about the details 
of the acts. I am also positive that many 
months could have been taken off our 
preparation for the war if Congress had 
felt sure that it had the power to con- 
trol the controllers. I had something to 
do with the Food Act and I am quite 
positive that the act would have been 
passed in two months instead of seven if 
Congress had had the power to disiniss 
the officials appointed under that act. 

“I feel quite confident that a great re- 
form will come in Washington and in the 
different states along this general line. 
One of the issues of the coming campaign 
in America will be the decentralization 
of the executive power in Washington. 
I hope that the political parties will see 
fit to come out straight for planks which 
will promise responsibility of our ap- 
pointive officers to Congress. If this is 


done we will have less scolding of public 
officials and a greater degree of efficiency 
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of administration, and we will also avoid 
the centralization of power in the hands 
of the executive, who, however able he 
may be, is, after all, human. 

“Dr. Pound believes‘ that we are tend- 
ing to ‘a revival of government of men.’ 
I thoroughly agree with him, especially 
in national affairs, and the only way to 
stop that tendency is to provide respon- 
sibility for our administrators to Con- 
gress. 

“There is at the present time a great 
hue and cry for executive budgets and 
much loose talk about responsibility. I, 
personally, feel that the executive budget, 
so-called, should never be used to further 
concentrate power in the hands of one 
man. Scientific help in budget making 
is absolutely desirable and in accord with 
what I have said here, but on the other 
hand, he who makes the budget should 
be absolutely responsible to the represen- 
tatives of the people. By ‘responsible’ 1 
mean that he should be in the power of 


Congress. Congress, in other words, 
should have the power to dismiss him by 
a vote of lack of confidence. In this way 
we can do away with government by 
men and reestablish representative gov- 
ernment. We cannot do it by any gov- 
ernment by experts, by any means of 
executive budgets, or by any other plans 
which are not firmly built upon the foun- 
dations of representative government and 
republican ideals. I feel positive that the 
great good sense of the American people 
will not permit them to heed the outery 
against Congress, against legislators, and 
against legislation, but it will, in the end, 
make them cling to these instruments, 
however defective they may seem, and 
build upon them. As time goes on, they 
may need expert help, and the way of 
progress may lie in giving them that ex- 
pert help but not in making the experts 
rulers, 
“Very truly yours, 
“Crartes M. McCartuy.” 
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How long must we endure nonsensical EY 5 ded 4h 0d 0'6ks0n tig gttecess sen 1 6 187 
Oral Opinions Speed up Decisions...............eeccecceecs coe SPM EDT > & 
Principles of a Modern Procedure, by Judge Adolph J. Rodenbeck............. 2 4 100 
Preliminary Issues of Law—Art. 16 of Bulletin ae ee a eee eer eee 2 6 170 
Mode of Trial—Art. 37 of Bulletin XIV, A. J. S......... detseehieaxeeetek ae 2 6 173 
Short Cuts in Procedure Accomplished by Agreement, by Albert M. Kales... 2 6 178 
Act Conferring Rule-making Authority...............cccecccccccccccccceceeees 2 6 181 
Declaratory Judgments—A. J. S. Draft..... .....ccccccccccccccceccececceess 3 1 22 
Declaratory Judgments—Michigan Act..............cccccceccccccccecccccees 3 61 «O86 
Short Practice Act for the State of New York............cccsceeeceeeeeeeees 8 2 62 
Selection, Tenure and Retirement of Judges 

For plans, see model judicature acts under court organization for states and cities. 

Judicial recall ............0..- Pe eee ee ee eT Tree ee ee ee 1 2 2 
How Shall Judges Be Chosen—Debate in Commonwealth Club............... 3 38 % 
Selection, Tenure and Retirement, by James Parker Hall ...........sse+e+- 3 2 37 
Selecting and Retiring Judges—Why Popular Election Fails in Cities.......... 3 6 165 
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New York Massachusetts 
Illinois Indiana 


Ohio 


These five states 


contain 25 per cent. of the population of the United States, includ- 
ing such cities as New York, Chicago, Boston, Indianapolis and Cleveland. 


They represent 32 per cent of the wealth of the entire country. 
This amount is not all represented in Wall Street or on the Chicago 
Board of Trade, but a considerable portion of it is distributed among the 
wealthy farmers of Indiana, Ohio, and Illinois. 


Within these states 42 per cent. of the total manufactures of 
the country are turned out. Such industries as the enormous meat-pack- 
ing plants in Chicago, the immense steel plants in Gary and Hammond, 
Indiana, and the numexous shoe and cloth factories in Massachusetts 
illustrate the immensity and extent of the manufactories of these states. 


In view of the wealth, population, and industrial activities of this 
small group of states, it is no wonder that the litigation arising therein is 
so representative of conditions throughout the country, and that the re- 
ports of these states are cf such general value and interest. 


It is a proven fact that the reports of these five states, all of which 
are covered by the Northeastern Reporter, are cited mcre frequently by 
outside courts than those in any other Reporter group. 


In building up your library you will make no mistake in fcllowing 
this hint from the courts and providing yourself with 


The Thin Paper Edition of the Northeastern Reporter 


Massachusetts - New York - Illinois - Ohio - Indiana 


Ask for further information—shelfroom, 
price, and installment payment plan 


West Publishing Co. >=: St. Paul, Minn. 














